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Transgender, Sex 
and Gender: Legal 
and Medical Issues 

I By Sister Mary Angela Shaughnessy and Dr. Michael Huggins 

NOTE FROM SISTER ANGIE 
SHAUGHNESSY:The attorney 

co-author of this article 
has been receiving more 

questions about trans-
gender for the past six 

to nine months than any other legal 
issue. These questions run the gamut 
of"How do we best meet the needs of 
transgender students in our Catholic 
schools?"to "How can we write a good 
legal policy that will allow us to deny 
admittance and/or continuance to 
transgender students?"This co-author 
readily admits that the last question 
saddens her. Granted there were no 
students identifying as transgender 
when she was in grade schools in the 
late 19505 or when her co-author, Dr. 
Huggins, was in grade schools in the 
1960s, but our duty as Catholic educa-
tors modeling lives of Gospel values 
has not changed. What exactly is that 
duty, both legally and in fidelity to the 
Catholic Church and its values? 

In the last two years, I have learned 
much about the complexity of the 
medical aspect of these issues 
from my former student, current co-
author and co-presenter, Dr. Michael 
Huggins, who is a nurse practitioner 
and associate professor of nursing at 
Seattle University, so I invited him to 
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co-author this article because I believe 
that any attempt to discuss the legal 
issues involved will fail without some 
understanding of the medical reali-
ties. In the section below, Dr. Huggins 
presents an excellent analysis of the 
medical issues, which will be followed 
by my discussion of the very Much de-
velopmental stages of the law in regard 
to transgender issues. 

Sex or Gender? 
It is common for the terms "sex" and 
"gender" to be used interchangeably. 
However, these are two quite different 
concepts. Simply put, "sex" is a biologi-
cal variable and is genetically deter-
mined. "Gender" is a cultural variable, 
influenced by societal and behavioral 
factors (Wizemann & Pardue, 2001). 
Improper or careless use of these terms 
betrays a misunderstanding that pre-
dictably will lead to even more confu-
sion. For example, when a young boy is 
told, "Be a man!" he is not being urged 
to be a male; he already is one. Instead, 
he is being told to adopt the social and 
behavioral characteristics that define 
masculinity in that culture at that time. 
Likewise, when a girl is admonished to 
"behave as a young lady" she is not be-
ing told to go and find X chromosomes; 
she already has these. Instead, the 
comment really means that she should 

conform to the speaker's conception of 
the characteristics that define a "lady." 
Yet, for both men and women these 
social and behavioral characteristics are 
extraordinarily mutable. What defines a 
"man" and a "woman" can vary remark-
ably across the globe, or even within a 
culture and at different eras. 

A similar confusion can occur with 
the use of "male" and "female." From 
a biological perspective, an individual 
with two X chromosomes is biological-
ly female. An individual who has one X 
chromosome and one Y chromosome 
is biologically male. Since chromo-
somes determine physical differentia-
tion and development, it should be 
easy to observe external genitalia at 
birth and know whether the infant is 
male or female. 

But what can happens when an 
infant is born with genitalia that appear 
indistinct or malformed, and which 
make the determination of sex diffi-
cult? The condition of "Indeterminate 
Sex" (also known as "Disorders of Sex 
Development") has long been a reality 
for hospitals and birthing centers, and 
even has an International Classifica-
tion of Diseases code of Q56.3 (ICD-10. 
com). When this occurs, parents in 
concert with medical professionals 
are required to make a determination 
whether the infant will be considered 



male or female, and raised as a boy or 
a gal. Sometimes parents and medical 
teams err despite expert genetic testing. 
Indeterminate sex occurs in approxi-
mately one in 4,500 births (Lee, Houk, 
Ahmed, & Hughes, 2006), or between 
0.1 to 2% of the global population 
(Firtado et al., 2012). In the United 
States in 2013, there were 3.98 million 
births (Centers for Disease Control, 
2015), indicating a statistical average of 
approximately 880 births with indeter-
minate sex for that year. 

In addition — and we understand 
now that it might be much more com-
mon than once thought — an infant 
is born with fully developed external 
genitalia at variance with the chromo-
somal identity. That is, an infant born 
with what appears to be a vagina may 
have the Y chromosome, or an infant 
born with what resembles a penis might 
nevertheless be chromosomally female. 
Seldom is any chromosomal testing 
done to determine biologic sex in these 
cases; there is little reason to do so. The  

parents simply take the child home to 
raise according to the sex noted on the 
birth certificate. 

As the child grows older, he or she 
may struggle with a feeling of being 
trapped in the wrong body. This is a 
condition known as "gender dyspho-
ria." Research into the phenomenon 
of gender dysphoria indicates that it 
affects between 8.5 and 20% of persons 
who have a diagnosis of Disorder of Sex 
Development (Furtado et al., 2012). In 
order to understand this phenomenon 
more completely however, a bit of back-
ground will be helpful. 

During the first six weeks of life in 
the womb, the only chromosome that is 
active is the mother's X chromosome. 
This is why every fetus begins life as a 
female. During the seventh week of ges-
tation, the chromosome inherited from 
the father becomes active. Since males 
have both an X and aY chromosome, 
either one can initiate. If the father's X 
chromosome does so, it supplements the 
mothers X chromosome and stimulates  

a female (XX chromosomes) hormonal 
surge. As a result, the fetus begins to 
develop female organs. If however the 
father's Y chromosome becomes active, 
the fetus now has XY chromosomes and 
will develop as male under the influ-
ence of hormones known as androgens 
(Sperling, 2014). Incidentally, this is the 
explanation for nipples on males (laved 
& Lteif, 2013). All males were originally 
females under the influence of their 
mother's X chromosome priOr to the 
seventh week of life; nipples appear at 
about the sixth week of life. By the time 
the Y chromosome becomes active, 
nipples are already present. As a male 
grows in the womb, nipples remain as 
vestigial organs. 

Research has identified a num-
ber of conditions in which female 
hormones are suppressed in a female 
fetus. This will result in masculiniza-
don of females. Likewise, there are 
conditions in which androgens are 
suppressed in a male fetus, resulting 
in feminization of the male infant. In 
both of these cases, the infant is likely 
to be born with some effects upon 
external genitalia. Since the determi-
nation of sex routinely depends on in-
spection of external genitalia at birth, 
the wrong sex can be assigned. There 
are a number of genetic causes that 
are associated with indeterminate sex, 
and which can correlate positively with 
gender dys,phoria. Two of the most 
common conditions will be discussed 
here, one which results in masculin-
ization of females and another that 
results in feminization of males. 

Congenital adrenal hyperplasia 
(CAH) is one of the most commonly 
observed genetic origins of infants 
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born with ambiguous genitalia (Knowles 
etal., 2014). In this condition, present 
in 1 in 18,000 births in Great Britain 
(where we have the most accurate 
statistics), external genitalia can actually 
resemble those of a male in spite of the 
infant being female. The classic form of 
CAH results in both males and females 
demonstrating enhanced masculin-
ization. This may include quite early 
secondary sexual characteristics, acne, 
and early onset (precocious) puberty. 
Certain populations experience CAH at 
higher rates; for example, the Yupic-
speaking tribes in western Alaska have 
a CAH rate of 1 in 400 (Wilson, 2007). 
In the United States, rates for CAH 
vary widely, and are reported between 
1:10,000 and 1:23,000 births. 

Androgen Insensitivity Syndrome 
is a second cause of indeterminate sex 
(Tadokoro-Cuccaro & Hughes, 2014). 
This condition, which can be partial or 
complete, affects only males and results 
in external genitalia resembling that 
of a female. It is found at rates be-
tween two and five per 100,000 births. 
Androgen insensitivity results in a fetus 
that is partially or completely unrespon-
sive to androgens, the most common 
of which is testosterone and which is 
critical for development into the male  

sex. Another androgen is dihydrotestos-
terone (DHT); this hormone promotes 
differentiation of fetal tissue into the 
penis, scrotum, and prostate. As a result 
of androgen insensitivity, male infants 
are born with external sexual Charac-
teristics of females. However, they do 
not have a uterus and they cannot have 
children. Genetically they are males 
and have XY chromosomes. In this case, 
since the external sexual organs at birth 
appear female, the infant is by default 
assigned the female nomenclature and 
unless accurate information about the 
condition is discovered, will be raised 
as a female. Though this condition is 
much less common than CAH, it also 
can result in gender dysphoria. Since 
menstruation is impossible for these 
children, the condition is often discov-
ered when menarche does not occur. 
At this moment, gender dysphoria can 
become a tremendous challenge. 

Research has identified a number 
of other conditions that affect the geni-
tal presentation at birth, and which can 
result in the assignment of the wrong 
sex. Infants who are genetically one sex 
but raised as the other can experience 
tremendous feelings of dislocation, 
termed "gender dysphoria." We observe 
that the prevalence of CAH, being  

higher by far than androgen insensitiv-
ity, may be one reason why many more 
males attempt transition to females than 
females to males. 

Civil Law, Medical Realities 
and Gospel Responsibility 
The authors realize that this topic 
deserves a much deeper and lengthier 
discussion than is possible in this brief 
article and hope to discuss the issues 
in greater depth in another NCEA 
venue. It is important that at least a few 
minimum points be borne in mind as 
educators and administrators consider 
possible policies and procedures. It is 
important to be proactive rather than 
reactive. It is much easier to write a 
policy that is never needed than it is to 
try and develop one when one is facing a 
situation; in such an instance, there will 
always be those who will cry "foul" since 
the policy will appear to be retroactive. 

The laws of the United States clearly 
prohibit discrimination on the basis of 
sex, gender or sexual orientation. This 
co-author has published many articles 
discussing the topic, all of which can be 
found in her most recent publication, 
A Compendium of NCF_A Notes 1990-2015, 
and in many of her texts available 
through the NCEA and all listed at www. 
ncea.org/store. This brief article does 
not allow for a thorough discussion. As 
readers know, the scope of an institu-
tion's rights under the First Amend-
ment's protection of freedom of religion 
is currently under scrutiny and before 
various courts, including the United 
States Supreme Court, at the time of the 
writing of this article. 

One point that is often made is that 
there are'statements in the Catechism of 
the Catholic Church that could be read 
as being in opposition to individuals 
wishing to change their gender. One is 
Section 2297 that states that mutilation of 
the body except for therapeutic reasons 
is not permitted; however, there is no de-
finitive statement as to what "therapeutic" 
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Sister Mary Angela Shaughnessy, SCN, JD, Ph.D. 

Dr. Michael Huggins 

The Gospel certainly 
calls us to love all. 

means. There are other indirect refer-
ences such as those stating that persons 
are to accept the sex/gender with which 
they are born; as the above inforniation 
suggests, determining what constitutes 
the gender with which one is born may 
be difficult at times. Clearly, much more 
study and discussion are needed. 

The Gospel certainly calls us to 
love all. Jesus does notjudge by ap-
pearance, nor does he seem to indicate 
that being a man or a woman is of the 
utmost importance. In St. Paul's letter 
to the Galatians Chapter 3, verse 28, we 
read, "There is neither Jew nor Gentile,  

there is neither slave nor free, there is 
neither male nor female; for ye are all 
one in Christ Jesus." This co-author does 
not mean to suggest that this is a topic 
easily addressed or a question quickly 
answered. There are issues that must be 
considered, such as admission to single 
sex schools, the use of bathrooms, sleep-
ing accommodations on retreats and 
trips, etc. 

The authors hope that the informa-
tion in this article will provide a more nu-
anced understanding of the reasons why 
persons may choose to attempt to transi-
tion from one gender to another. We 
also hope that a more accurate 
understanding of sex and gender 
will lead to a similarly accurate 
understanding of biologic and 
cultural influences that motivate 
individuals to make such signifi- 

cant changes to their own lives. 
As mentioned earlier, in coordina-

tion with NCEA, Dr. Huggins and I will 
be conducting a national survey of all 
Catholic school principals to determine 
actual practices regarding diversity and 
inclusion in Catholic schools; transgen-
der issues are only part of the total pic-
ture. We hope that as many as possible 
will respond so that we will be able to 
offer an intelligent and accurate answer 
to the question, "What is the general 
practice in Catholic schools regarding 
this issue?" 

Compendium of NCEA 
Notes Legal Issues 
25th Year Edition 

Have more questions about handling the legal logistics in your 
schools? Sister Mary Angela Shaughnessy's Compendium of 
NCEA Notes Legal Issues 25th Year Edition covers twenty-five 
years of articles from NCEA Notes, the newsletter for Catholic 
schools, compiled into one publication. Updates have been 
made on many articles with reference to new developments, 
more recent legal thinking, and case law. The articles are 
arranged by subject matter and then chronologically. 
This text makes an excellent desk reference. Available at 
www.ncea.orgistore. 

In addition, we want to hear from you! Is there a topic you 
would like to see covered in Legal Issues or another From the 
Field section? Email nceatalk@ncea.org  and let us know! 
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